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Best Practices

Practicing real estate is becoming more complicated,
and some may argue, more difficult. In addition to adhering
to the principles of the NAR Code of Ethics, REALTORS®
must also obey local MLS Rules as well as the Florida
Statutes and Administrative Codes. It’s an intricate ever-
changing web of rules and laws to follow.

The DBAAR REALTOR®-Attorney Committee first
created this collection of “best practices” in 2008 with the
idea it would be a valuable service both for newer and
more seasoned members.

Considered by some to be nothing more than a busi-
ness buzzword, "best practices" in real estate has come to
mean a set of behaviors proven over time to be effective in
producing a more professional REALTOR®.

The idea is that by practicing these behaviors, REAL-
TORS® can deliver professional service to their clients,
customers, and fellow REALTORS® with fewer problems.

While "best practices" may be somewhat of a misno-
mer since this document references both rules and laws,
we think it sounds better than “Compilation of Suggested
Practices, NAR Code of Ethics, MLS Rules, and Florida
Laws.”

Many thanks to the members of the REALTOR®-
Attorney Committee for the creation of this manual, and
appreciation to the members of the Professional Standards
and Grievance Committees for their input.

B Navarra
Bill Navarra,
2019 President

Adopted by the Board of Directors 2019

Disclaimer: This information has been compiled to help members avoid con-
troversies by establishing practical, recommended business practices. This
manual references the National Association of REALTORS®’ Code of Ethics,
the Daytona Beach Area Association of REALTORS®’ Multiple Listing Service
Rules and Regulations, and the Florida Statutes and Administrative Code. This
document is not to be construed as legal advice. Information contained herein
is believed to be accurate but not warranted.



TABLE OF CONTENTS

Solicitation of Expired and Withdrawn Listings ... 1
OPEN HOUSE GUIAEIINGS ..........oooiiiiieic et e e e e e et e e e e e e e e st aeeeeaeeessensbaneeaaeeeaanns 2
Guidelines for Handling and Submitting Offers .................ccccoo oo 3
Article 1 = T ] o =SSR 3
Article 2 (D= ] 4 11T o T PRSP 3
Article 3 AGENCY DISCIOSUNE............eiiiiiiiii bbb aeebeaaaaeaeesaeesasesnsnsssnsssnsnsnnssnnnnnnnnns 3
Article 4 Listing Firm ProCedures. ... e 4
g TS 1 o1V £ PSP PPPPR 4
4.2 Listing Status DiSCIOSUIE..........eiiiiiiiii ettt e e e as 4
Article 5 Submission and Presentation of Offer ... 4
TR I O L o1 [T T= 1T 1SRRI 4
o0 = Yo=Y o o] =Y 5
5.3 ENncourage Use Of AtIOIMEY ........ocuuiiiiiiiiii ettt e e aee e 5
Lo I ATy = T =T o o T 5
RS TS = (1S3 o 3 =Y R 5
Article 6 Cooperating Firm ProCedures ... 5
6.1  SUDMISSION OFf OffEr ...ttt e e e st e e e e snte e e e s rareeaeea 5
6.2 Presentation t0 SEIIEI.......oooi i a e e e 5
6.3  Notification to Listing AQENL ........uuiiiii e 6
6.4  EXPIration Of Off@r........ueeiiiiiiiie e e e e e e e e e e e e e e e e e aaarees 6
6.5 Response to Cooperating REALTOR® .........cooiiiiiiiiiiiiii et 6
B.6  SEllEr'S OPLIONS ... ... e e e e e e e e e e e e e e e — e e e e e e e e aaa—r—reaaaeeaeannrrees 6
Article 7 Handling MUltiple OFffers ... e e 6
7.1 Order of Receipt of Offer Irrelevant ... 6
7.2 NOfICATION £0 SEIIET ... . e et e e e st e e e st ee e s anteeaesanreeaeaas 7
7.3  The Seller UIMately DECIAES .......coeiiiiiiiiiiiieie ettt e e e e naneees 7
T4 BUYEIS RESPONSE ...ttt ettt b et e e bt e e e s b bt e e e snbe e e e s anteeeesrnreeeeaas 7
7.5 Presentation of MUIIPIE OFfErs ..........coiiiiiiiiiii e e e 7
7.6 Responding to MUltiple OFfers ... ee e 7
7.7 The Seller's OPtIONS. ... ..coii ittt e e b et e e s bt e e e s be e e e e sbee e e e sanbeeeesrnreeeeaas 7
Article 8 Offers Received While Counteroffer is Pending...................cccoooiiiiieee, 7
Article 9 ReVOCAtioN Of Offer.........cooiieii e e s e e e e e e e 8
9.1 Communication Of REVOCALION .......coiiiiiiiiiiiiii e e e s e e e e e e neneees 8
9.2 Verbal REVOCALION. ...ttt e e e e et e e e e e e e e annreee e e e e e e e e nnnneees 8
1S IR I VA 414 =Y T o) Tz o] o SRR 8
Article 10 CoUNLEIrOTFErS ...........ooiiiiiii et e e e e e e sttt e e e e e e e e e nnbaeeeeaeeeeannnneees 8
L0 T O I 7= o1 ) o USSP PUPRPP 8
10.2 Expiration of CoUNter-Offer....... ..o 8
10.3 Notification to Cooperating BroKer...........ooo it e e e 8
10.4 Modification Constitutes Counter Offer......... ... e 8
Article 11 Back-UP OFfErs ... ettt e e bt e e e s rnt e e e sanreeeeaas 8
Article 12  ACCEPLANCE ... 8
L2 B [0 (1= 1T o USSP PUPRPP 8
12.2  Communication Of ACCEPLANCE .........oii ittt e e s eneeeeas 8
12.3 Continuance Of Marketing ........ooiuiiiiii e ee e e e 8
Article 13 Changes in Compensation Offered................ooo e 9
N e 1= I S =Y o ¢ o SRR 9
141 GOVEINEA DY LAW ...ttt e e e e ettt e e e e e e e s an e ee e e e e e e aannnaeeeaaaeeaanns 9
14.2 Deposits Of ESCrOW FUNAS .......ooiiiiiiiie ettt e s e e neeeas 9
L B ] o 10| (= SO PP PO PPPPPPPPPP 9
14.4 Protection Of LICENSEE .......eiiiiiiiie ettt e e e e e e e e e e e e e e e ennreeeeaeens 10
14.5 Exemptions from FREC NOfiCation ...........ooiiiiiiiiii e 10
Article 15 General GUIEIINES ............cuuiiiiiiie e e e e e e e e r e e e e e e e s nanbeeaeeeaeeeaennnnnees 11
151 ENfOrCEADINILY .....eoiiiiii e e e e e e e e e e e e eeeaeeas 11



TABLE OF CONTENTS (continued)

LES IV 07011010 01011 (e7= 11 o] o T PR 1

(ST I U LY=o @7 o1 {r= T £= R 1M
1Y =0 1= 4 Lo 1 R 1M
ATDItration GUIEIINEGS....... oo et e et e e et e e et et e e et e e e eaa e e e eaa e e s eaaeeenaansns 1
Article 16 Advertising Other Brokers’ LiStiNgs ............cccc.oooiiiiiiiii e 13
Article 17 B == 1 4 Ve LYY o ] o ' 15
Article 18 Yo Yod b= 1 I (=Y e [ - TR 16
Article 19 Audio/Video Surveillance DISCIOSUIE................uuueiiiiiiiiiieee e 18
Article 20 “SMArt DeVICe” DISCIOSUI ... e et e e e e e e s 18
Forms
Sl S NOTICE ... e 19
Purchaser’s Disclosure of Status And/Or Prior Relationships .................ccccoiiiiii 20
RevVOCation Of OffEr FOFM ...........oiiiii et e e e e e e e e e e e e e et e et e eeeaesessba e eeeeaeees 21
Seller MLS Exclusion Acknowledgment ..................ooiiiiiiiii e 22
Audio/Video Surveillance DIiSCIOSUIE FOIM ...........o. it e e e e e e e s 23
“Smart Device” DISCIOSUIE FOIMM .........o.ueiiiiiiiieee e et e e e e e e e e e et e e e e e e s esbb e eeeeeeenns 24

Pathways to Professionalism



Solicitation of Expired

& Withdrawn Listings

Standard of Practice 16-2 states in part, “Article 16
is intended to recognize as unethical two basic types
of solicitations:

First, telephone or personal solicitations of prop-
erty Sellers who have been identified by a real estate
sign, multiple listing compilation, or other infor-
mation service as having exclusively listed their
property with another REALTOR®; and

Second, mail or other forms of written solicita-
tions of prospective clients whose properties are
exclusively listed with another REALTOR® when
such solicitations are not part of a general mailing
but are directed specifically to property owners
identified through compilations of current listings,
“for sale” or “for rent” signs, or other sources of
information required by Article 3 and Multiple List-
ing Service rules to be made available to other
REALTORS® under offers of subagency or cooper-
ation.

One of the benefits of a computerized MLS is in
time efficiency: members can accomplish more in less
time than ever before. But that same benefit has the
potential of being abused. A case in point is using the
MLS computer to solicit expired and/or withdrawn list-
ings. Using the “Hotsheet” feature, or a standard
search, some members generate a list of newly expired
listings in order to immediately send out a mailer or
letter soliciting the expired listing.

There is nothing inherently wrong with soliciting an
expired listing. But agents must make sure that the list-
ing is, in fact, expired. Even though the MLS may show
that a listing has expired, the property may have been
re-listed, and therefore appear in the system under a

date and nature of such listing; i.e., an exclusive
right to sell, an exclusive agency, open listing, or
other form of contractual agreement between the
listing broker and the client, the REALTOR® may
contact the owner to secure such information and

new MLS number, either with the same office or with
another office.

Using the MLS to farm expireds and and withdrawns is not
against the rules, as long as it is done the right way.

Why is it necessary to check to make sure the list-

ing is expired? All REALTORS® subscribe to the Code of

Ethics, which makes it clear in Article 16 that
“REALTORS® shall not engage in any practice or
take any action inconsistent with the agency of other
REALTORS®.”

In simpler terms, using the MLS system to solicit what

is assumed to be an expired listing is a no-no unless it
has been checked to be sure it is, in fact, expired.

What You Should Do To Solicit Expired Listings

1) After running a list of expireds from the MLS system,
you must conduct a search by address on each ex-
pired listing to determine if it has been re-listed. If so,
you cannot solicit that listing. Or, you can click on the
“Property History” link to determine if there is an ac-
tive listing at that address.

Even if the search shows no active listing, it is a best
practice to call the listing agent to determine if he or
she has re-listed the property but not yet submitted it
to MLS.

If the agent refuses to disclose whether or not he or
she has a valid listing, you may contact the property
owner directly, per Standard of Practice 16-4:
“REALTORS® shall not solicit a listing which is
currently listed exclusively with another broker.
However, if the listing broker, when asked by the
REALTOR®, refuses to disclose the expiration

may discuss the terms upon which the REAL-
TOR® might take a future listing, or alternately,
may take a listing to become effective upon expi-
ration of any existing exclusive listing.”

4) After making all reasonable attempts to determine if
the listing has, in fact, expired, you may contact the
seller directly. When contact is made with the Seller,
you must ask, at that first contact, if the seller has a
contractual listing agreement with any REALTOR®. If
so, you must end the conversation and not solicit the
listing. If not, you are free to solicit the listing.

Note that Standard of Practice 16-2 says that “Article
16 does not preclude REALTORS® from making gen-
eral announcements to prospects describing their
services and the terms of their availability even
though some recipients may have entered into agen-
cy agreements or other exclusive relationships with
another REALTOR®. A general telephone canvass,
general mailing or distribution addressed to all
prospects in a given geographical area or in a given
profession, business, club, or organization, or other
classification or group is deemed “general” for
purposes of this standard.”

In other words, sending a postcard to all homeowners
in a given subdivision is OK. It's only when a REALTOR®
targets properties that have been identified as listed that




the Code is violated.

Remember, solicitations of expired listings which are
not, in fact, expired, is a violation of Article 16 of the
Code. Conversely, REALTORS® who are going to re-list
properties should make every attempt to ensure their list-
ings are re-listed prior to their expiration date. Keep in
mind that unless you are entering your listings and chang-
es directly into the computer, you may be relying on
someone else to enter the information in a timely manner.

Soliciting Withdrawn Listings

The same Standard of Practice 16-2 governs solicita-
tion of withdrawn listings when the withdrawn listing is still
subject to a valid exclusive listing agreement. Remember
that there are two types of withdrawn listings: one that
has been simply withdrawn from the market and the MLS,
but is still subject to a valid listing agreement; and one
that has been withdrawn from the market and the MLS
because the seller has been released from all the obliga-
tions of a listing agreement.

In the former case, the listing cannot be solicited be-

Open House Guidelines

cause it is still listed. In the latter case, it may be solicited
because it is no longer listed. It is therefore the respon-
sibility of the agent who wants to solicit a withdrawn
listing to call the listing agent to determine whether
or not it is still subject to a valid listing agreement.

Remember that a listing agent has an obligation to
disclose the status of a listing per Standard of Practice 16
-4,

Disregard of the above guidelines could be a violation
of both the Code of Ethics and the MLS Rules & Reg-
ulations.

REALTORS® should recognize that the buying public
may be unaware of, and unconcerned with REALTOR®
professional courtesies, procedures and ethics. The pro-
spective purchaser’s interest is to find the most suitable
property. Therefore, it is in the REALTOR®’s best interest
to explain to the customer/client the practices and proce-
dures REALTORS® use to avoid conflicts between
agents. Many purchasers are willing to follow “the rules” if
they are aware of them and understand that their actions
can make it difficult or impossible for you to provide the
service they desire. The REALTORS® who successfully
sell their abilities to the purchasers, educate them to
REALTORS®’ customs and practices and ask for their
loyalty will seldom find themselves in conflicts with other
REALTORS® because of their customers’ or clients’ ac-
tions.

The following guidelines have been developed to as-
sist the REALTOR® in maintaining proper professional
courtesies as they apply to open house situations. They
will also help in establishing and recognizing procuring
cause in relation to the unaccompanied prospect.

What You Should Explain To The Prospective

Purchaser

1) Prospective purchasers should be cautioned at the
earliest opportunity not to view homes (listed or open)
unless you accompany them, or unless you have
made arrangements in advance with the host agent
holding the open house.

2) If the prospects desire to attend open houses unac-
companied by you and you are unable to call ahead,
you should instruct them to ask the host agent upon
their arrival on the premises, prior to entry, if the
agent will agree to honor you without your presence
during the initial showing. If so, they should record
your name and company, as well as their own on the
guest register.

What You Should Do As An Agent Hosting An Open

House

Standard of Practice 16-9 states: “REALTORS®, prior

to entering into a representation agreement, have an

affirmative obligation to make reasonable efforts to
_ _ determine whether the

prospect is subject to a
current, valid exclusive
agreement to provide
the same type of real
estate service.”

Given this require-
ment, agents holding
open houses should fol-
low this procedure:

1) Each party entering
the open house must be
asked if they are “on
their own” or “are they

working with an agent or

represented by a buyer’s
agent.” This should be done in a nonthreatening way
as a part of your normal introduction and welcoming
them to the property. This will also avoid any ques-
tions of “reasonable effort” if the agent holding the
open house simply relies on the prospect filling out an
Open House Guest Register.

2) The Daytona Beach Area Association of REAL-
TORS® strongly encourages cooperation. However, if
it is your policy not to honor other agents if they are
not present, advise the prospects that should they
choose to view the property at this time, they would
negotiate the purchase through you. To avoid misun-
derstanding or possible controversy, encourage them
to return later with their agent. Remember, your policy
must be discussed with the Seller in advance of the
open house and may be enacted only with the
Seller's agreement. It is the listing agent’s or host
agent’s duty to market the home in the best interest of



the Seller. Honoring a cooperating agent who is not

present may be the event that leads to an offer for the

Seller.

3) Ask prospects to “please sign our guest register” be-
fore touring the premises so that the owners may
have a record of who has seen their property. This
register should include their name, address, phone
number, agent’s name and company. Space for
“‘comments” or “how did you become aware of this
property?” may assist you in marketing property and
evaluating your service and possibly establishing the
procuring cause if another agent is named who later
abandons the prospect.

Standard of Practice 16-9 requires that

“REALTORS®), prior to entering into a representa-

tion agreement, have an affirmative obligation to

make reasonable efforts to determine whether the
prospect is subject to a current, valid exclusive
agreement to provide the same type of real estate
service.”

4) If a prospect arrives at the open house unaccompa-
nied and states that he or she is not working with an-
other agent, utilize the opportunity to begin establish-
ing yourself as procuring cause. This is also your op-
portunity to sell the home, yourself, your firm and the
real estate industry. Agents who are honored without
their presence should make special efforts to follow-
up with the appropriate communications to the host
agent. The professional courtesy extended to agents
under these guidelines is for the initial showing only. If
the prospect is interested, the honored agent should
re-show the property at the earliest opportunity. All
agents involved should be aware that the mere agree-
ment to honor another agent by the host agent at the
open house does not, in and of itself, entitle the coop-
erating agent to a commission. Procuring cause dic-
tates that a series of events must be maintained with-
out abandonment.

The failure to contact an interested prospect and fol-
low-up with the appropriate activity in a timely fashion
may be construed as abandonment. Depending on the
circumstances, such abandonment may occur in any time
frame. The extension of extraordinary professional courte-

sy from one agent to another should not be considered a
license for abuse of that courtesy.

It is recommended that every agent review and con-
sider these guidelines, as well as the “Code of Ethics and
Arbitration Manual,” published by the National Association
of REALTORS®, in an attempt to eliminate open house
practices that are not in keeping with the spirit of coopera-
tion, fair play
and the Golden
Rule.

Procuring
| Cause
| Agents
should be aware
| that the
“threshold theo-
ry,” which held
that the agent
present at the
first inside show-
ing is the agent
entitled to the
commission, is
not consistent
with the defini-
tion of procur-
ing cause as it
applies to com-

mission entitlement.

Procuring cause is the cause directly originating a
series of events which, without a break in their continuity,
directly results in the producing of a Buyer ready, willing
and able to buy the real estate on the Seller’s terms.

Guidelines for Handling & Submitting Offers

ARTICLE 1 - Preamble

The law of contracts, even the basic concept of offer
and acceptance, is extremely complex and no simple
rules can govern all factual situations. Therefore, these
guidelines are to be considered general in nature and do
not purport to be in lieu of, in addition to or an extension
of the National Association of REALTORS® Code of Eth-
ics. These rules are simply suggested methods of
practice and are not binding.

ARTICLE 2 - Definitions

“Cooperating Firm” - That selling firm which earns a
portion of the professional fee by bringing the buyer to the
transaction, whether as a buyer’s agent, a Transactional
Broker or Non Representative Broker.

“Listing Firm” - The real estate firm retained on an
exclusive basis to represent the Seller.

“Listing Agent” - The agent at the listing firm who is
responsible to carry out the obligations of the firm to the
Sellers.

“Buyers Agent” - The agent of a real estate firm who
represents only the buyer.

“Party or Parties” - The individuals, Purchaser and
Seller who enter into the contract. A REALTOR® is not
considered to be a party.

ARTICLE 3 - Agency Disclosure

Florida law, section 475.278(1)(b) stipulates: "It shall
be presumed that all licensees are operating as transac-
tion brokers unless a single agent or no brokerage rela-
tionship is established, in writing, with a customer." The



law that required a licensee who intends to represent a
customer as a transaction broker to provide the Transac-
tion Broker Notice expired July 1, 2008.

ARTICLE 4 - Listing Firm Procedures And Handling
Offers

Section 1 - Showings

The listing firm’s duty is to obtain the best price and
terms acceptable to the Seller by making the property
available for showing even during the negotiation of offers
and counteroffers. But once an offer is accepted, that duty
ends.

Standard of Practice 1-8 says “REALTORS®, act-
ing as agents or brokers of buyers/tenants, shall sub-
mit to buyers/tenants all offers and counter-offers
until acceptance but have no obligation to continue to
show properties to their clients after an offer has
been accepted unless otherwise agreed in writing.”

So while an obligation to submit offers still exists after
a contract has been accepted, a REALTOR® does not
have to continue to market that property.

MLS Rules & Regulations say that “Appointments
for showings and negotiations with the seller for the
purchase of listed property filed with the Multiple
Listing Service shall be conducted through the listing
broker, except under the following circumstances:

a) the listing broker gives the cooperating broker
specific authority to show and/or negotiate directly,
or

b) after reasonable effort, the cooperating broker can-
not contact the listing broker or his representative;
however, the listing broker, at his option, may pre-
clude such direct negotiations by cooperating bro-
kers.

If the listing agent is unavailable, the listing firm
should set appointments for cooperating firms unless oth-
erwise restricted by terms of the listing agreement or
seller’s instructions.

And remember that Standard of Practice 3-8 says
that “REALTORS® shall not misrepresent the availa-
bility of access to show or inspect a listed property.”

Section 2 - Listing Status Disclosure

Much misunderstanding exists about whether or not
listing agents can or should disclose the existence and/or
terms of an offer that has been presented to the Seller.

Clearly, Standard of Practice 3-6 establishes a re-
sponsibility for disclosure: “REALTORS® shall disclose
the existence of accepted offers, including offers with
unresolved contingencies, to any broker seeking co-
operation.”

MLS Rules add a caveat and a twist:

Section 2.9 Disclosing the Existence of Offers
Listing brokers, in response to inquiries from buyers
or cooperating brokers shall, with the seller’s approv-
al, disclose the existence of offers on the property.
Where disclosure is authorized, the listing broker
shall also disclose whether offers were obtained by
the listing licensee, by another licensee in the listing
firm, or by a cooperating broker.

While the Code specifically addresses accepted of-
fers, the MLS Rules extend the disclosure responsibility to
the existence of offers, but only with the Seller’s approval.
Finally, the MLS Rules add a responsibility of disclosing

where the offer came from.

The following table may help summarize:

On the flip side, so much misunderstanding surrounds
the disclosure of the existence and/or terms of an offer
that the Code was amended in 2006 to make sure that
REALTORS® advise buyers that offers are not necessari-
ly confidential:

Status Disclosure

Pending Offer Only with seller’s approval,
when approved, disclose

source of offer

Accepted Offer Must Disclose

Accepted Offer with Must Disclose

Contingency

“When entering into buyer/tenant agreements, REAL-
TORS® must advise potential clients of:

5) the possibility that sellers or sellers’ representa-
tives may not treat the existence, terms, or conditions
of offers as confidential unless confidentiality is re-
quired by law, regulation, or by any confidentiality
agreement between the parties.”

Sellers and their representatives have always been
able to “shop” offers, but some agents (both seller’s and
buyer’s) felt that the terms and/or the existence of an offer
was confidential. Not true. And that lack of confidentiality
impacts how REALTORS® and Sellers deal with multiple
offers as well.

Article 5 - Submission & Presentation of Offers

Section 1 - Obligations

It is incumbent upon the cooperating agent to prepare
the written offer and any accompanying addenda in a
complete and legible manner. If using a pre-printed form

such as a FAR or FAR-BAR purchase agreement, all of
the blanks must be filled in and legible.

The Code and the MLS Rules are clear on the re-
sponsibilities of the both a selling and listing agent in pre-
senting offers:

Standard of Practice 1-6
“REALTORS® shall submit offers and counter-
offers objectively and as quickly as possible.”

And the MLS Rules, Section 2.1 add that “The list-
ing broker must make arrangements to present the
offer as soon as possible, or give the cooperating
broker a satisfactory reason for not doing so.”

Standard of Practice 1-7 adds “When acting as listing




brokers, REALTORS® shall continue to submit to the
seller/landlord all offers and counter-offers until clos-
ing or execution of a lease unless the seller/landlord
has waived this obligation in writing. Upon the written
request of a cooperating broker who submits an offer
to the listing broker, the listing broker shall provide a
written affirmation to the cooperating broker stating
that the offer has been submitted to the seller/
landlord, or a written notification that the seller/
landlord has waived the obligation to have the offer
presented. REALTORS® shall not be obligated to
continue to market the property after an offer has
been accepted by the seller/landlord. REALTORS®
shall recommend that sellers/landlords obtain the ad-
vice of legal counsel prior to acceptance of a subse-
quent offer except where the acceptance is contin-
gent on the termination of the pre-existing purchase
contract or lease.” (Amended 1/19)

And Standard of Practice 1-8 says “REALTORS®, act-
ing as agents or brokers of buyers/tenants, shall sub-
mit to buyers/tenants all offers and counter-offers
until acceptance but have no obligation to continue to
show properties to their clients after an offer has
been accepted unless otherwise agreed in writing.
REALTORS®, acting as agents or brokers of buyers/
tenants, shall recommend that buyers/tenants obtain
the advice of legal counsel if there is a question as to
whether a pre-existing contract has been terminated.”

Of course the MLS Rules mirror the Code: Section 2.2 -
Submission of Written Offers and Counter-Offers: The
listing broker shall submit to the seller all written of-
fers until closing unless precluded by law, govern-
ment rule, regulation, or agreed otherwise in writing
between the seller and the listing broker. Unless the
subsequent offer is contingent upon the termination
of an existing contract, the listing broker shall recom-
mend that seller obtain the advice of legal counsel
prior to acceptance of subsequent offer.

So the listing agent offers advice to the Seller, but the
Seller has the sole right of final determination of the ac-
ceptability of an offer and only the Seller can legally ac-
cept an offer or initiate a counter-offer. In the absence of
written authorization to an agent, only the Seller can sign
a contract.

NOTE: If an agent is empowered with the authority to ren-
der decisions or sign on behalf of the Seller, that authority
must be given under a written power of attorney. In order
to sign a deed or mortgage on behalf of another, a Power
of Attorney is required. An attorney should be consulted
regarding the preparation of a power of attorney on behalf
of a client.

Section 2 - Receipt of Offer

Upon receipt of a written offer, the listing firm shall
immediately contact the Seller to arrange for prompt
presentation of the offer to the Seller. Offers should be
presented in person when possible with an explanation of
the merits of the terms and conditions of the offer and
information regarding the eligibility of the Purchaser.
Section 3 - Encourage Use of Attorney
Do not discourage the Seller from submitting the offer(s)
to an attorney for review and approval. Encourage the
use of an attorney to advise and counsel the Seller on

terms which are complex or where the construction of
other instruments such as mortgages, land contracts, etc.,
will be required. The agent is a real estate practitioner,
not a legal advisor. Do not offer legal advice. Do not
counsel any party that legal advice is unnecessary or that
your services are an acceptable substitute for legal ad-
vice.

Section 4 - Written Response

The listing firm should obtain a written response from
the Seller of acceptance, rejection or counteroffer within
the time frame set forth in the contract. Should the Seller
reject the offer, have the Seller sign the “Not accepted at
this time” on the contract and indicate date as proof of
presentation of the offer. A response by fax/telegram/
mailgram or email may be appropriate, so long as it refers
to the property address, parties involved, date of offer or
counteroffer and action taken (e.g.: rejected, countered,
accepted). It is strongly encouraged and good practice to
have FAX’d or emailed copies of the contract replaced
with a fully executed original of the contract.

Section 5 - Status of Offer
Cooperating REALTORS® should keep each other
well informed of the status of a pending offer and must

remain aware of their fiduciary

N | responsibility to their client

# | which includes: Loyalty, Obedi-

ence, Disclosure, Confidentiali-

ty, Care and Diligence, and
Accountability.

NOTE: Where an exclusive
relationship exists, the listing
firm shall be responsible for
presentation of offers. Where
the Seller has no agreement
(FSBO, limited service listing or
MLS entry-only listing), the
agent preparing the offer may

present the Buyer’s contract to
the Seller.

ARTICLE 6 - Cooperating Firm Procedures

Section 1 - Submission of Offer

The cooperating firm shall promptly deliver all offers
to the listing firm. Offers shall be properly executed and
should include an earnest money deposit.

Section 2 - Presentation to Seller

The MLS Rules spell out that the Cooperating Broker
has a right to be present when an offer is presented: Sec-
tion 2.3 — Right of Cooperating Broker in Presentation
of Offer: The cooperating broker (sub-agent or buyer
agent) or his representative has the right to partici-
pate in the presentation to the seller or lessor of any
offer he secures to purchase or lease. He does not
have the right to be present at any discussion or eval-
uation of that offer by the seller or lessor and the list-
ing broker. However, if the seller or lessor gives writ-
ten instructions to the listing broker that the cooper-
ating broker not be present when an offer the cooper-
ating broker secured is presented, the cooperating
broker has the right to a copy of the seller’s written
instructions. None of the foregoing diminishes the



listing broker’s right to control the establishment of
appointments of such presentations.

What if it is impractical for the Cooperating Broker to
be present, for example when the Seller is out of state?
Clearly, the intent of the MLS rule is to allow the Cooper-
ating Broker to know that an offer was presented to the
Seller, so it is reasonable to expect the Listing Broker to
provide some assurance that an offer was, in fact, pre-
sented to the Seller. Since it is good business practice for
the Listing Broker to document that an offer was present-
ed to the Seller, it is not unreasonable to provide
a telex confirmation, U.S. mail confirmation such as a
copy of the certified receipt, or email confirmation (or print
-out from an electronic system such as TransactionDesk)
to the Cooperating Broker upon request.

The MLS Rules also give the same right to the Listing
Broker in the presentation of a counter-offer: Section 2.4
— Right of Listing Broker in Presentation of Counter-
Offer: The listing broker or his representative has the
right to participate in the presentation of any counter-
offer made by the seller or lessor. He does not have
the right to be present at any discussion or evalua-
tion of a counter-offer by the purchaser or lessee
(except when the cooperating broker is a subagent).
However, if the purchaser or lessee gives written in-
structions to the cooperating broker that the listing
broker not be present when a counter-offer is pre-
sented, the listing broker has the right to a copy of
the purchaser’s or lessee’s written instructions.

Where the Buyer is a client, the Buyer shall direct the
buyer’s agent as to what information shall be presented to
the Seller. If the Buyer does not have an agency relation-
ship, information regarding the Buyer’s eligibility should
be included as a courtesy to assist in the presentation of
the offer. If requested by the Seller and agreeable to the
Buyer, information such as employment history, source of
down payment and qualification by a recognized lending
institution should be provided to the Seller to assist in de-
termining a Purchaser’s financial ability to close the trans-
action. In a multiple offer situation, the agent should at-
tempt to obtain as closely as possible, identical infor-
mation regarding all Purchasers.

Section 3 - Notification to Listing Agent

The listing agent should be notified promptly when an
offer is being delivered to the listing firm. Do not assume
the listing firm will contact the listing agent.

Section 4 - Expiration of Offer
The offer must have a specific expiration time and
date.

Section 5 - Response to Cooperating REALTOR®

Be certain that the listing agent knows how and where to
reach the cooperating agent when a response has been
obtained. Timing may be very critical during negotiations,
particularly if a multiple offer situation occurs. The cooper-
ating REALTORS® should keep each other well informed
of the status of an offer.

Section 6 - Seller’s Options
Sellers have the right to do the following with an offer:
1) Acceptit

2) Rejectit
3) Counter it
4) Do nothing and let the offer expire

ARTICLE 7 - Handling Multiple Offers

Perhaps no situation routinely faced by REALTORS®
can be more frustrating, fraught with potential for misun-
derstanding and missed opportunity, and elusive of a for-
mulaic solution than presenting and negotiating multiple
purchase or lease offers and/or counter-offers on the
same property. Consider the competing dynamics. Listing
brokers are charged with helping sellers get the highest
price and the most favorable terms for their property while
Buyers want to purchase property at the lowest price and
on terms favorable to them. Balanced against the Code's
mandate of honesty is the imperative to refrain from mak-
ing disclosures that may not, in the final analysis, be in a
client's interests.

Section 1 - Order of Receipt of Offer Irrelevant

A frequent misconception of Buyers is that a Seller
must deal with offers in the order in which they are re-
ceived. Not true — time or order of receipt of a written
offer has no bearing on preferential consideration. Offers
are to be considered on their own merits and the verifia-
ble ability of the Purchaser to perform under the terms
and conditions of the offer. A Listing Broker, in posses-
sion of a written offer and the knowledge that another of-

fer may be coming in soon, will inform the Seller of the
possibility of a multiple offer situation. The Seller is within
his or her rights to direct the Listing Broker to deliver both
offers at the same time. When more than one offer has
been delivered to the listing firm, a multiple offer situation
exists and the following shall take place:

Section 2 - Notification to Seller

The listing agent shall notify the Seller that he is in
receipt of more than one offer. It could be construed as
adverse to the Seller’s best interest to do otherwise. The
Listing Broker should explain to the Seller the advantages
and disadvantages of notifying both parties of the pres-
ence of another offer. Only with the consent of the Seller
may the listing firm notify each agent of the existence
and/or terms of another offer.

In some cases, “shopping” the offer may lead to a
better offer, but in other cases, Buyers may not wish to



participate in a bidding situation and simply walk away.
Will disclosing the existence of one offer make a second
potential purchaser more likely to sign a full price pur-
chase offer—or to pursue a different opportunity? Will
telling several potential purchasers that each will be given
a final opportunity to make their best offer result in spirited
competition for the seller's property—or in a table devoid
of offers? The Listing Broker should explain that his or her

advice is just that and that past experience cannot guar-
antee what a particular buyer may do.

Section 3 - The Seller Ultimately Decides

Remember that the decisions about how offers will be
presented, how offers will be negotiated, whether counter-
offers will be made and ultimately which offer, if any, will
be accepted, are made by the Seller — not by the Listing
Broker.

Section 4 - Buyer’s Response
Upon notification of a multiple offer situation, the Buy-

er may

1) elect to amend his offer in writing

2) ask the Listing Broker to proceed with the presenta-
tion of the terms originally submitted

3) elect to revoke his offer from a competitive situation.
(Offers may be revoked prior to the Seller’s ac-
ceptance.)

Section 5 - Presentation of Multiple Offers

The listing agent should request a meeting with the
Seller to take place as soon as the Listing Broker is as-
sured that he or she is in possession of each Buyer’s final
terms and before the expiration of any offer. If it is impos-
sible to meet with the Seller prior to expiration of an offer,
a written extension should be secured.

Present offers to the Seller, along with information if
possible, about the Purchaser’s ability to perform. Re-
member that the contract with the best terms is without
merit if the Purchaser cannot perform.

NOTE: If offer #1 is nearing expiration and Buyer #2 can-
not be reached to be notified of the multiple offer situa-
tion, the Seller may elect to:

1. Request an extension of time from Buyer #1.

2. Consider all offers, amended or otherwise, prior to the
expiration of offer #1.

3. Refuse in writing to accept offer #1 until Buyer #2 can
be notified.

If Buyer #1’s terms and qualifications have merit, be sure
the Seller understands that Buyer #2 may elect not to
amend his offer.

Section 6 - Responding To Multiple
Offers

In a multiple offer situation, the Listing Broker shall
advise the Seller that he or she should not, without advice
of legal counsel:
1) Counter more than one offer at a time.
2) Accept more than one offer unconditionally.

NOTE:

DBAAR has produced a brochure called the “Consumer’s
Guide to Multiple Offers” which is available for download
from the association’s website.

Section 7 - The Seller’s Options

The Seller may counter one offer requiring a re-
sponse before the expiration of another offer (“time is of
the essence” is suggested for such situations - to assure
a timely response from the first party). In this situation the
Seller awaits the response of the first party before acting
upon offer of the second party.

NOTE: The Buyer who is awaiting a response may re-
voke his offer anytime prior to the Seller’s acceptance.
The Seller may reject one offer and either counter or ac-
cept the other offer.

The Seller may reject all offers.

The Seller may accept one offer unconditionally and ac-
cept another as a back-up offer contingent
upon release from the first accepted offer
by a specific date. The acceptance of a
contract as a “backup” is a counteroffer
which requires the Purchaser’s ac-
ceptance to be binding.

Consumer’s
Guide to
Multiple
Offers

in a Real
Estate
Transaction

ARTICLE 8 - Offers Received While A
Counteroffer Is Pending

If at the time of receipt of a second
offer, the Seller has an unexpired counter-
offer in the hands of the first Buyer or the
Cooperating Broker, the listing agent shall:
Immediately notify the Seller of the pres-
ence of another offer and arrange for
presentation in person of the terms and
conditions thereof. The Seller may elect

a. Revoke the counteroffer made to the first Buyer
(assuming the Buyer has not yet accepted the counterof-
fer) in order to respond to the second offer with either ac-
ceptance or counteroffer. (This usually occurs when the
new offer is superior to the counter pending.)

b. The Seller may reject the second offer without af-
fecting the pending counteroffer.

Should Buyer #1 submit a counter to the Seller’s
counter while an offer from Buyer #2 is awaiting the
Seller’s response, a multiple offer situation WOULD exist
and all parties may be notified upon consent of the Seller.

The Seller should not accept or counter the second offer
unconditionally until revocation of the first offer has oc-
curred. Once an offer is accepted, it cannot be revoked.



ARTICLE 9 - Revocation of Offer

Section 1 - Communication of Revocation

Revocation of an offer or counteroffer is considered
legal when the Seller’s instructions are communicated to
the Buyer (a message left on an answering device or with
a person other than a party to the transaction, or an email
may not suffice). Communication from the Listing Broker
to the Cooperating Broker to the Buyer is preferable, but
where time is of the essence, an agent of the cooperating
firm or the listing agent may be called upon to complete
the chain of communication.

Section 2 - Verbal Revocation

cation of revocation must be followed with writ-

Prior to acceptance by the Seller, an offer or counter-
offer may be revoked by a Buyer by verbal noti-

Q /" ten notification. A message left on an answer-
ing device or with a third party or an email may

not be sufficient. Direct verbal instructions to an

fication to an agent of the Seller. Verbal notifi-
agent of the Seller should be followed up in written form.

Section 3 - Written Notification

A written notice of revocation should follow the verbal
notification. A suggested format is presented at the end of
this section.

ARTICLE 10 - Counteroffers

Section 1 - Definition

Any conditional acceptance or modification of terms
constitutes a counteroffer. To help ensure that counterof-
fers are legally correct: include all changes in legible writ-
ing, have parties initial and date each change, sign, and
include expiration date of counteroffer. The responsibility
of the Listing Broker is then to deliver the counteroffer to
the Buyer, or to the Cooperating Broker for delivery to the
Buyer.

Section 2 - Expiration of Counter-Offer

All counteroffers must have an expiration date. Ac-
ceptance after that date will probably not be effective un-
less the parties have agreed to an extension of time in
writing. Where a specific time and date are critical to per-
formance, the term “time is of the essence” should ac-
company any specified time and/or date stated in the con-
tract. In this case performance (be it acceptance, closing,
inspection, etc.) must be within the framework of the time
set forth without exception.

Section 3 - Notification to Cooperating Broker

When the Seller makes a counteroffer, the REAL-
TOR® working with the Buyer has a professional respon-
sibility to inform the Listing Broker, within the time limits of
the contract, the Buyer’s acceptance, rejection or re-
counter.

Section 4 - Modification Constitutes Counter Offer

Point out to a Seller that any change to the language
of the contract submitted nullifies that contract and consti-
tutes a counteroffer which is only binding upon written
acceptance of the Buyer.

NOTE:
The District Court of Appeal of Florida, Second District,

has ruled that a counteroffer is a rejection of an earlier
offer (Polk v. BHRGU Avon Properties, LLC, No. 2D06-
2426, 2006 WL 3615166 (Fla. Dist. Ct. App. Dec. 13,
20086).

ARTICLE 11 - Back-Up Offers

The Listing Broker is obligated to present all offers up
to the time of closing. If an offer is received while a con-
tract is pending, the Listing Broker shall immediately con-
tact the Seller to arrange for presentation of the offer. The
Seller may accept, reject or counteroffer just as in any
other negotiation, but acceptance or counteroffer must be
contingent upon obtaining a written release from the
pending contract.

ARTICLE 12 - Acceptance

Section 1 - Notification
Upon acceptance, immediately notify the parties to
the transaction (through the appropriate agents).

Section 2 - Communication of Acceptance

The offer must be accepted in writing and the ac-
ceptance communicated to the parties. Delivery of a
signed contract to the parties must be accomplished as
soon as practical to avoid conflicts over the issue of ac-
ceptance.

Section 3 - Continuance of Marketing

Remember that Standard of Practice 1-7 says that
REALTORS® shall not be obligated to continue to market
the property after an offer has been accepted by the
seller/landlord. So the Seller should determine if property
is to be shown after the acceptance of an offer. It is advis-
able that the Seller provide written authority to discontinue
showings after an offer has been accepted.

ARTICLE 13 - CHANGES IN COMPENSATION
OFFERED

MLS Participants may change the offer of compensation
in the Multiple Listing, but it has to be done before a pur-
chase agreement is presented. The MLS Policy Hand-
book clearly states:

The listing broker retains the right to determine the
amount of compensation offered to subagents, buyer
agents, or to brokers acting in other agency or nonagency



capacities, which may be the same or different. (Revised
11/96)

This shall not preclude the listing broker from offering any
MLS participant compensation other than the compensa-
tion indicated on his listings as published by the MLS,
provided the listing broker informs the other broker in writ-
ing in advance of their submitting an offer to purchase
and provided that the modification in the specified com-
pensation is not the result of any agreement among all or
any other participants in the service. Any superseding
offer of compensation must be expressed as either a per-
centage of the gross sales price or as a flat dollar amount.
(Amended 05/10)

ARTICLE 14 - ESCROW

Section 1 - Governed by Law

Escrow funds are to be handled according to the lan-
guage embodied in the purchase agreement, and in ac-
cordance with Florida law.

Section 2 - Deposits of Escrow Funds

61J2-14.009 of the Florida Administrative Code
says that “Every sales associate who receives any de-
posit, as defined in Rule 61J2-14.008, Florida Admin-
istrative Code, shall deliver the same to the broker or
employer no later than the end of the next business
day following receipt of the item to be deposited. Sat-
urday, Sundays and legal holidays shall not be con-
strued as business days. Receipt by a sales associate
or any other representative of the brokerage firm con-
stitutes receipt by the broker for purposes of para-
graph 61J2-14.008(1)(d), Florida Administrative
Code.”

Likewise, 61J2-14.010 states that “(1) Every broker
who receives from sales associates, principals, pro-
spects, or other persons interested in any real estate
transaction, any deposit, fund, money, check, draft,
personal property, or item of value shall immediately
place the same in a bank, savings and loan associa-
tion, trust company, credit union or title company
having trust powers, in an insured escrow or trust
account.”

Section 3 - Disputes

When a transaction fails to be consummated, the par-
ties may get into a dispute as to the disposition of the es-
crow. So what happens to the escrow money when a
transaction fails to close and the buyer and seller both
feel entitled to the funds?
According to the Florida law, there are four settlement
procedures a real estate broker can use to settle conflict-
ing demands or a "good faith doubt" over escrow funds.
They are:

1. Request the Florida Real Estate Commission (FREC)
issue an Escrow Disbursement Order (EDO) determin-
ing who is entitled to the escrowed property;

2. With the consent of all parties, submit the matter to ar-
bitration;

3. By interpleader or otherwise seek adjudication of the
matter by a court; or

4. With the written consent of all parties, submit the mat-
ter to mediation. The mediation process must be complet-
ed within 90 days or the broker will promptly employ an-
other of the above settlement options.

So first and foremost, the answer to the question depends
on who is holding the escrow funds. There are two possi-

bilities: first, the money is being held by a real estate bro-

ker, or two, the money is being held by a third party, such

as a title company. Let’s look at the first case.

Escrow Held By Real Estate Broker

If escrow is being held by a real estate broker, and there
is a dispute or good faith doubt over who is entitled to the
funds, there is a well-defined procedure the real estate
broker must follow according to state law.

The broker must notify the FREC within 15 business days
of the earlier of the last party’s demands or the broker
developing a good faith doubt as to who is entitled to the
money, at:

Division of Real Estate - Escrow Section
400 West Robinson Street, Suite N801
Orlando, Florida 32801

Also, within 30 business days of the last party’s demand
or the broker developing a good faith doubt, the broker
must institute one of the four settlement options previous-
ly outlined. If any option other than an EDO is employed,
the broker must notify the FREC within the same 30 days.

If the parties (buyer and seller) will not consent to arbitra-
tion or mediation, the only other options are to request an
Escrow Disbursement Order from FREC or go to court.
The Division of Real Estate’s website, http://
www.myfloridalicense.com/dbpr/re/forms.html| contains
links for the following documents needed for the real es-
tate broker to request an Escrow Disbursement Order
from FREC*:

Escrow Disbursement Instructions
Broker Checklist

Request For Escrow Disbursement Order

Notice of Escrow Dispute

To expedite Escrow processing,
completed forms may be sent via email, as a PDF, to:
Ethel.barnes@myfloridalicense.com

*Note: FREC won’t issue EDOs for amounts that exceed
$50,000.

Note: If an Escrow Disbursement Order (EDO) has been
requested from the Florida Real Estate Commission
(FREC), and either party is now suing for the money,
FREC must be notified in writing. Rule 61J2-10.032(2)(c),
Florida Administrative Code, provides that "if the broker
has requested an EDO and the dispute is subsequently
settled or goes to court before the order is issued, the
broker shall notify FREC within 10 business days of such
event."


http://www.myfloridalicense.com/dbpr/re/forms.html
http://www.myfloridalicense.com/dbpr/re/forms.html
http://www.myfloridalicense.com/dbpr/re/documents/EscrowDisbursementInstrRev0813.pdf
http://www.myfloridalicense.com/dbpr/re/documents/BrokerChecklistRev0813.pdf
http://www.myfloridalicense.com/dbpr/re/documents/RequestForEDORev0813.pdf
http://www.myfloridalicense.com/dbpr/re/documents/NoticeofEscrowDisputeRev0813.pdf
mailto:Ethel.barnes@myfloridalicense.com

Also Note: If the broker requests an EDO and is ultimate-
ly notified that no EDO will be issued, the broker shall in-
stitute another of the settlement options and shall notify
the FREC of this within 30 business days after receipt of
the denial notification.

Also Note: There are different procedures a broker must
follow when holding a deposit pursu-
ant to a residential sales contract
used by HUD in the sale of HUD-
owned property. Contact the Florida
REALTORS® Legal Hotline or an
attorney with questions in that sce-
nario.

What Happens to the
Escrow Money When a
Transaction Fails to
Close and the Buyer|
and Seller Both Feel

Entitled to the Funds?

Escrow Held by Third Party (e.g.,
Title Company)

If escrow is being held by a third par-
ty, such as a Title Company, and
there is a dispute or good faith doubt
over who is entitled to the funds, the
parties are limited to the following
options:

Reference
Guide
to
Escrow
Disputes

Submit the matter to arbitration;
2. Submit the matter to mediation;
or
3. Seek adjudication of the matter by

a court.
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The third party holding the escrow (Escrow Agent) may
file an interpleader action with the court to deposit the
escrow funds with the court pending adjudication.

About the Interpleader Action

An interpleader action is defined in the Florida
Rules of Civil Procedure under Rule 1.240,
basing the rule on the concept that conflicting
parties should litigate their claims among them-
selves without involving the middleman in their

dispute.

So a third party such as a Title Company that is holding
escrow funds when a dispute arises may file an inter-
pleader action and deposit the money into the court’s cus-
tody. The escrow agent is then dismissed as a party to
the interpleader action and the defending parties must
litigate for their rights to the money.

Note that the escrow agent may recover costs and
attorney’s fees incurred in initiating an interpleader
action. These fees and costs will be deducted from
and paid by the interpled funds, thus reducing the
amount of money the prevailing party will actually
receive.

Note to Brokers / Agents:

If a transaction fails, and the seller and buyer are in a dis-
pute about the escrow money, the seller is permitted to
put the property back on the market. A pending escrow
dispute, in itself, does not prevent the seller from advertis-
ing or selling the property.

Section 4 - Protection of Licensee

Florida law says that if the licensee promptly employs
one of the previously outlined escape procedures and
abides by the order or judgment from the Florida Real
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Estate Commission, a court of law, arbitration or media-
tion, no administrative complaint may be filed against the
licensee for failure to account for, deliver, or maintain the
escrowed property.

Section 5 - Exemptions From FREC Notification

Florida law says that under certain circumstances, a
licensee may disburse property from the licensee's es-
crow account without notifying the commission or employ-
ing one of the previously outlined procedures. For exam-
ple, Florida Statute 718.503 outlines the conditions under
which a buyer of a residential condominium unit can can-
cel the contract for sale and purchase, and the licensee
may return the escrowed property to the purchaser with-
out notifying the commission. REALTORS® are encour-
aged to read Chapter 718 for additional details.

NOTE: The Florida Real Estate Commission approved
Rule 61J2-14.008 of the Florida Administrative Code
which requires licensees who prepare or present an offer
to provide the name, address and telephone number of
the attorney or title company that will serve as escrow
agent. Within three business days after initial and subse-
quent deposits are due under the contract, the licensee’s
broker must make written request to the escrow agent for
written verification that the deposit has been made. Within
10 business days after making the request for written veri-
fication from the escrow agent that the deposit has been
made, the licensee’s broker must provide the seller’s bro-
ker, or the seller directly if the seller has no broker, with a
copy of the written verification provided by the escrow
agent or written notice that the licensee’s broker did not
receive verification from the escrow agent. All communi-
cation must be in writing.

ARTICLE 14 - General Guidelines

Section 1 - Enforceability
In Florida, contracts for the purchase and sale of real
property must be in writing to be enforceable.

Section 2 - Communication

In order for a contract to be binding, the written ac-
ceptance must be communicated to the parties. The writ-
ten acceptance must then be delivered to the parties.
All parties should be provided with a legible copy of the
agreement and accompanying addenda, if any.

NOTE: If you cannot personally reach a party to the trans-
action, a faxed, or telegraphic or email response stating
the name of the Buyer/Seller, the property address, date
of acceptance and offer amount should be included, along
with acceptance language. The contract must be sent for
signature immediately thereafter.

Facsimile (FAX) copies of contracts are considered
legally binding when fully executed and delivered to other
party. It is good practice to have the FAX’ed copies of the
contract replaced with a fully executed original of the con-
tract.

Section 3 - Use of Contracts

If members choose to use forms approved by the
Daytona Beach Area Association of REALTORS® or the
Florida Association of REALTORS® (FAR or FAR-BAR),
they should make every attempt to use the most current
forms available. Out of date forms may not contain lan-
guage necessary to avoid legal liability and comply with



Florida law. Members are advised they may encounter
non-DBAAR or FAR-approved forms, including purchase
agreements and addenda. Note that there are no rules or
laws requiring the use of DBAAR or FAR-approved forms,
and a non-DBAAR or FAR-approved purchase agreement
may still be a valid purchase agreement.

The Daytona
Beach Area Associa-
tion of REALTORS®
offers a Mediation
service to members
who wish to resolve
a dispute before go-
ing to Arbitration.
Board Mediators
have been profes-
sionally trained in

dispute resolution techniques.

Arbitration Guidelines

Before filing an Arbitration request, the parties are
notified that they may choose to mediate the dispute. The
parties have one week to decide if they are willing to par-
ticipate in mediation. If both parties agree, a mediation
meeting is scheduled.

While mediation is voluntary, it can result in an out-
come satisfactory to both parties. Mediation is a less for-
mal procedure, and can be less time-consuming than an
arbitration. In contrast to an arbitration, neither party is
bound to accept the resolution presented in a mediation.
If no agreement is reached, the dispute goes to Arbitra-
tion, following the guidelines set forth in the next section.

The National Association of REALTORS®’ Profes-
sional Standards Committee conducted an extensive
study on “procuring cause” in order to simplify arbitration
and in response to repeated requests for a simple defini-
tion. A special committee concluded that there was no all-
encompassing rule that could be relied on in all instances,
since the court decisions indicate that the factual circum-
stances in each case must be reviewed separately.
Therefore, each arbitration must be heard and decided on
it's own merits. The following suggested factors which
should be considered in all matters of arbitration present-
ed to a Hearing Panel of the Professional Standards
Committee of the Daytona Beach Area Association of
REALTORS® include, but are not limited to:

No Predetermined Rule Or Regulation

The Hearing Panel will avoid any assumption or pre-
sumption of entitlement to any award on the basis of any
predetermined rule or regulation of the Association of
REALTORS®, and shall make its determination in each
case on the merits of all ascertainable and relevant facts.

Arbitration Hearing And Award Separated From An
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Ethics Hearing

A hearing in arbitration as to the entitlement to any
award shall be held separately from any ethics hearing.
Any award in arbitration shall be granted on the basis of a
decision by the Hearing Panel on the existence of
“procuring cause” in a specific case. An award in arbitra-
tion shall not be made on the basis of an alleged or deter-
mined violation of the Code of Ethics and shall not cite
violation of an Article of the Code of Ethics as a basis for
its finding. Any alleged or suspected violation of ethics
shall be referred to the Grievance Committee by the arbi-



tration panel.*

Award To Conform With State Law
An award in arbitration must not violate Florida law.

Consideration of the Whole Course Of Conduct

In a dispute as to the entitlement of a commission, the
Hearing Panel must weigh the whole course of conduct of
the parties, their relationship, and their understandings in
order to determine the extent to which the acts of each of
the parties produced or contributed to the transaction
from which the dispute arises. In making its determina-
tion, the Hearing Panel shall be entitled to make reasona-
ble inferences from the evidence and the evidence shall
be sufficient to support such inferences. The issue to be
arbitrated shall be those framed by the complaint, answer,
and other pleadings of the parties. No other issue shall be
considered by the Hearing Panel in making its determina-
tion.

* The separation of arbitration proceedings from proceed-
ings under the Code of Ethics should not be construed as
precluding consideration by the Hearing Panel of all fac-
tors, including the propriety of the conduct of the parties,
relevant to the dispute which is the subject of the arbitra-
tion.

EXPLANATION

An arbitration panel of a Member Board of REAL-
TORS®, in the consideration of any controversy, shall
avoid any preconceived or predetermined conclusions as
to the appropriate award in arbitration that is to be made.
Members of the panel will disregard, as required by Inter-
pretation No. 31, Official Interpretations of Article I, Sec-
tion 2, Bylaws of the National Association of REAL-
TORS®, any Board rule or rule of a Multiple Listing Ser-
vice owned, operated, or affiliated with a Board which es-
tablishes, limits, or restricts the REALTOR® in his rela-
tions with a potential purchaser, affecting recognition peri-
ods or purporting to predetermine entittlement to an award
in arbitration. Each member of such panel shall be con-
scious of the obligation to fairly and impartially seek to
ascertain and understand all pertinent facts or factors
which are relevant to the dispute before the panel. The
members will also be conscious that they are seeking to
render a reasoned and reasonable peer judgment in a
business dispute arising out of a real estate transaction,
and that the purpose and function of the hearing in arbi-
tration neither includes determination nor conclusion as to
alleged or possible violation of the Code of Ethics. Ra-
ther, if in the course of the hearing, the panel discovers
there is valid reason to believe that one or more parties to
the arbitration may have violated the tenets of the Code of
Ethics, the panel will refer such matter to the Secretary,
who in turn will submit it to the Grievance Committee
which shall, according to its regular procedures, deter-
mine whether the matter warrants a hearing before a pan-
el of the Professional Standards Committee as an ethics
proceeding. Thus, hearings in arbitration and hearings as
to alleged or possible unethical conduct shall be conduct-
ed separately. However, this will not preclude the arbitra-
tion panel from continuing the arbitration hearing and ren-
dering the appropriate award in arbitration or from consid-
ering the whole course of conduct of the parties to the
arbitration in determining entitlement to an award in arbi-
tration.
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HEARING PANEL QUESTIONS

The arbitrators shall consider as a part of the whole
course of conduct of the parties, the authorization for and
faithful exercise of agency or subagency on behalf of the
client, as well as fairness to all parties to the transaction
including the client, customer, and the REALTORS® in-
volved. The arbitrators may wish to consider but in no
way are limited to the following type of questions or fac-
tors:

* Who is the listing agent?

* Was there a written listing agreement between the prop-
erty owner and the listing agent? Were both of the parties
to the dispute authorized to act as agent of a principal or
subagent of the listing broker?

* Who first introduced the customer to the property and
how was such introduction made?

« Did the first or original introduction to the property actu-
ally originate an uninterrupted series of events leading to
the sale (or objective of the transaction), or was the series
of events originated by the first introduction to the proper-
ty hindered or terminated at any point for cause such as
abandonment or estrangement of the customer by the
agent or subagent?

» Was there a faithful exercise of agency or subagency on
the part of the individual making the first introduction of
the property to the customer, or conversely, was there
fault or deficiency on the part of said agent or subagent
either in the interest of the client or in fairness to the cus-
tomer?

* How did the second agent or subagent enter the trans-
action?

* Was the second agent or subagent to enter the transac-
tion aware of the prior introduction of the property and/or
negotiation on the property with the customer by the first
agent or subagent, what did he do to serve the interest of
the client and yet be fair to all parties, avoiding action in-
consistent with the agency of the other agent or suba-
gent?

» Was the entry of the second agent or subagent into the
transaction an intrusion upon agency or was it innocent
exercise of agency or subagency in the interest of the
client and pursuit of a customer?

* Did the second agent or subagent, by the second intro-
duction, start a second or separate series of events which
were not dependent upon the first introduction and/or ne-
gotiation on the property, with said second introduction
and series of events flowing therefrom, leading to the suc-
cessful transaction?

The preceding questions or factors to be considered
are typical of, but are not all inclusive of the questions or
factors to be considered by the arbitration panel in its de-
liberations. As previously stated, the objective of the arbi-
tration panel is to weigh carefully and impartially the
whole course of conduct of the parties, and to render a
reasoned and reasonable peer judgment as to a proper
award in the arbitration.



ADVERTISING OTHER BROKERS’ LISTINGS

Since the birth of email and the internet, real estate bro-
kers have been searching for the most effective way to
market their listings. After NAR created its Internet Data
Exchange (IDX) policies, the digital floodgates opened
and real estate listings became ubiquitous throughout the
internet.

While NAR’s IDX rules have been refined over the years,
those rules fail to address two rising trends in real estate
marketing — advertising other broker’s listings and using
other brokers’ listing content disseminated through email,
snail mail and social media.

These activities can create confusion in the marketplace
and beg the question — are these practices OK? To an-
swer the question, we need to first compile the various
laws, rules and regulations that apply as we examine the
two trends in greater detail.

Enjoy river views and park like setting in your very own back yard at 22 Goodall
in Daytona Beach, FL fb.me/40K9duZ9v

[ ]

$169900 / 4br - 28651t - All American Beauty (South Daytona; )

4BR/280 2868%° | avalable now

Rules that apply
The following precepts apply to these two marketing
trends.

1) NAR’s Code of Ethics

The Code of Ethics addresses these trends in Article 12,
and specifically addressed in Standards of Practice 12-4,
12-5 and 12-10:

Article 12

Realtors® shall be honest and truthful in their real estate
communications and shall present a true picture in their
advertising, marketing, and other representations.

Standard of Practice 12-4

Realtors® shall not offer for sale/lease or advertise prop-
erty without authority. When acting as listing brokers or
as subagents, Realtors® shall not quote a price different
from that agreed upon with the seller/landlord. (Amended
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1/93)
Standard of Practice 12-5

Realtors® shall not advertise nor permit any person em-
ployed by or affiliated with them to advertise real estate
services or listed property in any medium (e.g., electroni-
cally, print, radio, television, etc.) without disclosing the
name of that REALTORS®'’s firm in a reasonable and
readily apparent manner either in the advertisement or in
electronic advertising via a link to a display with all re-
quired disclosures. (Adopted 11/86, Amended 1/11,
Amended 11/15)

Standard of Practice 12-10
Realtors®’ obligation to present a true picture in their ad-

vertising
and repre-
sentations
to the pub-
lic includes
Internet
content
posted, and
the URLs
and domain
names they
use, and
prohibits
Realtors®
from:

Move-in condition, one owner home in Florida Shores in Edgewater.

2941 VISTA PALM Drive, Edgewater, FL 32141
Well-maintained, concrete block, stucco, 2005 built, one-owner, split bedroom

floorplan, 3 bedroom, 2 bath, 2 car garage, Holiday Builder, Santa Fe model,
conveniently located in Florida Shores in Edgewater. No homeowner

1) engaging in deceptive or unauthorized framing of
real estate brokerage websites;

2) manipulating (e.g., presenting content developed
by others) listing and other content in any way that pro-
duces a deceptive or misleading result;

3) deceptively using metatags, keywords or other de-
vices/methods to direct, drive, or divert Internet traffic; or

4) presenting content developed by others without
either attribution or without permission, or

5) to otherwise mislead consumers. (Adopted 1/07,
Amended 1/13)

2) MLS Rules
There are several sections in the Multiple Listing Policy
Handbook from NAR that address advertising.

Section 2.7 Advertising of Listings Filed with the Ser-
vice

A listing shall not be advertised by any participant other
than the listing broker without the prior consent of the list-
ing broker. M

This mandatory provision in NAR’s Model Rules and Reg-
ulations for an MLS Operated as a Committee of an Asso-
ciation of Realtors® as published in the NAR’s MLS
Handbook on Multiple Listing Policy clearly states that



advertising another broker’s listings without prior consent
of the listing broker is prohibited.

So the takeaway is simple: advertising another broker’s
listing without his/her permission is prohibited under the
MLS Rules. In addition, advertising another broker’s list-
ing without his/her permission in flyers, on Craigslist or on
social media like Facebook or twitter could be grounds for
an ethics complaint for violating Standard of Practice 12-4
under Article 12 of the Code of Ethics.

Finally, in addition to the potential violations of MLS Rules
and ethical concerns, all advertising of listings has to be
presented so consumers can clearly discern who the list-
ing broker actually is.

3) Florida Law

61J2-10.025 Advertising.

(1) All advertising must be in a manner in which rea-
sonable persons would know they are dealing with a real
estate licensee. All real estate advertisements must in-
clude the licensed name of the brokerage firm. No real
estate advertisement placed or caused to be placed by a
licensee shall be fraudulent, false, deceptive or mislead-
ing.

(2) When the licensee’s personal name appears in
the advertisement, at the very least the licensee’s last
name must be used in the manner in which it is registered
with the Commission.

(3)(a) When advertising on a site on the Internet, the
brokerage firm name as required in subsection (1) above
shall be placed adjacent to or immediately above or be-
low the point of contact information. “Point of contact in-
formation” refers to any means by which to contact the
brokerage firm or individual licensee including mailing
address(es), physical street address(es), e-mail address
(es), telephone number(s) or facsimile telephone number

(s).

To comply with this state law, a broker must include his/
her brokerage's name in an ad. If that ad contains listings
that belong to another broker, the ad could be deemed
misleading or deceptive.

4) Copyright Law

Finally, with the exception of legitimate and permissible
uses of MLS data within the MLS system (emailing list-
ings from the MLS, auto prospecting and IDX as exam-
ples), advertising or marketing that includes another bro-
ker’s photos or written property descriptions without that
listing broker’s permission are clear violations of copyright
law.

Common Examples—Craigslist
Posting listings on Craigslist in your local market area is
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an easy and free way to market properties. But remember
that this is certainly considered advertising by any meas-
ure, and is therefore subject to all these policies, rules
and regulations previously outlined.

Two of the most common violations by REALTOR® mem-
bers in Craigslist are posting ads without the proper dis-
closure of the listing broker’'s company, and outright theft
and subsequent posting of another broker’s listings.
Those who employ this marketing tactic often do not dis-
play the address of the listed property to make it more
difficult to find in a search, but equally often use a water-
marked, copyrighted photo from the MLS and post the
property description verbatim from the MLS. As previous-
ly outlined, this practice violates the Code of Ethics
(Article 12), MLS Rules (Section 2.7), Florida Law, and
federal Copyright Law.

Craigslist allows users to “flag” inappropriate postings, but
it is up to an individual listing agent to find his or her list-
ings that have been illegally posted and flag them as in-
appropriate. Of course, this requires continuous vigilance
on the listing agent’s part to find and flag those posts.

Common Examples—Facebook

Posting listings to Facebook is now a ubiquitous practice
among REALTORS®, and there is even a company that
offers a complete IDX solution for Facebook. But again,
posting a listing to Facebook is advertising and is subject
to all these policies, rules and regulations previously out-
lined.

In simpler terms, you cannot post your listing to Facebook
without the broker attribution, and you certainly cannot
post someone else’s listing to Facebook without the list-
ing broker’s permission.


http://www.flrules.com/gateway/ruleNo.asp?id=61J2-10.025

“TEAM” ADVERTISING

In the last few years, “teams” or “groups” have become estate team or group names may include the word “team”
increasingly more popular within real estate brokerages. or “group” as part of the name. Real estate team or group
While there are certainly some advantages to individuals names shall not include the following words:
forming a team within a brokerage, one pitfall to watch for (a) Agency
is in advertising. (b) Associates

(c) Brokerage
In Florida, “teams” operating within a brokerage are now (d) Brokers
specifically addressed in the law. %)gompaft‘_y

orporation
, o (g) Corp.

The Florida Real Estate Commission (FREC) held a (h) Inc
workshop meeting in June, 2016 to specifically discuss Q) LLC-

the issue of team advertising. In that meeting, the com-
mission expressed that this

issue needs to be addressed,
and pondered introducing leg-

(i) LP, LLP or Partnership
(k) Properties

() Property
(
(

islation to change Florida Stat- [ The Myers Team Lr;)lieaa;:yEstate
utes 475 and possibly the rules ol T T T T M (o) Or similar words suggesting

contained in Chapter 61J2 of
the Florida Administrative
Code.

the team or group is a separate
real estate brokerage or compa-
ny

(5) This rule applies to all adver-
tising.

(6) Advertisements containing
the team or group name shall

According to reports, at that
workshop there was a consen-
sus from the commission that

team names and logos should |5 uteam~ in Las Vegas advertises on a bill- not appear in larger print than
not be larger than the broker- 00 /' itk absolutely no mention of their the name or logo of the regis-
age name and logo in adver- brokerage, a clear no-no in Florida. tered brokerage. All advertising
tisements. must be in a manner in which

reasonable persons would know
they are dealing with a team or group.
(7) All advertisements must comply
with these requirements no later than
July 1, 2019.

Following additional meetings, and
feedback from the Florida REAL-
TORS®, FREC adopted the follow-
ing rule which is now part of Florida
Administrative Code:

Nothing in this rule shall relieve the
broker of their legal obligations under
chapter 475, Florida Statutes, and divi-

61J2-10.026 Team or Group sion 61J2, Florida Administrative Code.

Advertising.

(1) “Team or group advertising”
shall mean a name or logo used by
one or more real estate licensees
who represent themselves to the
public as a team or group. The
team or group must perform li-
censed activities under the supervi-
sion of the same broker or broker-
age.

(2) Each team or group shall
file with the broker a designated il
licensee to be responsible for en- KENDRA TODD
suring that the advertising is in

compliance with chapter 475, Flori-
da Statutes, and division 61J2, GROUP
Real Estate That //oveJJoa,

Florida Administrative Code.

(3) At least once monthly, the
registered broker must maintain a
current written record of each This well-known “group” operates
team’s or group’s members. within a brokerage that is not

(4) Team or group names. Real mentioned at all in her marketing.
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SOCIAL MEDIA

Social media, to say the least, is pervasive. From Face-
book to twitter, Instagram to Snapchat, YouTube to Pin-
terest, people are using social media to a greater extent
than ever before.

With this increased usage of so many different social me-
dia platforms come increased risk of violating the Code of
Ethics, MLS Rules and Regulations and Fair Housing
laws.

The following is a quick sampling of some of the Articles
in the Code of Ethics applicable to social media use by
REALTORS®.

DBAAR has also created a sample “Social Media Policy”
for brokerages available free from the association.

Articles of the Code of Ethics and Standards of
Practice Related to Internet Postings

Article 6

Realtors® shall not accept any commission, rebate, or
profit on expenditures made for their client, without the
client’s knowledge and consent.

When recommending real estate products or services
(e.g., homeowner’s insurance, warranty programs, mort-
gage financing, title insurance, etc.), Realtors® shall dis-
close to the client or customer to whom the recommenda-
tion is made any financial benefits or fees, other than real
estate referral fees, the Realtor® or Realtor®’s firm may
receive as a direct result of such recommendation.
(Amended 1/99)

« Standard of Practice 6-1

Realtors® shall not recommend or suggest to a client or a
customer the use of services of another organization or
business entity in which they have a direct interest with-
out disclosing such interest at the time of the recommen-
dation or suggestion. (Amended 5/88)

Article 10

Realtors® shall not deny equal professional services to
any person for reasons of race, color, religion, sex, handi-
cap, familial status, national origin or sexual orientation.
Realtors® shall not be parties to any plan or agreement to
discriminate against a person or persons on the basis of
race, color, religion, sex, handicap, familial status, nation-
al origin or sexual orientation. (Amended 1/11)

Realtors®, in their real estate employment practices, shall
not discriminate against any person or persons on the
basis of race, color, religion, sex, handicap, familial sta-
tus, national origin or sexual orientation. (Amended 1/11)

« Standard of Practice 10-1

When involved in the sale or lease of a residence, Real-
tors® shall not volunteer information regarding the racial,
religious or ethnic composition of any neighborhood nor
shall they engage in any activity which may result in panic
selling, however, Realtors® may provide other demo-
graphic information. (Adopted 1/94, Amended 1/06)

» Standard of Practice 10-3
Realtors® shall not print, display or circulate any state-
ment or advertisement with respect to selling or renting of
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a property that indicates any preference, limitations or
discrimination based on race, color, religion, sex, handi-
cap, familial status, national origin or sexual orientation.
(Adopted 1/94, Renumbered 1/05 and 1/11)

Article 12

Realtors® shall be honest and truthful in their real estate
communications and shall present a true picture in their
advertising, marketing, and other representations. Real-
tors® shall ensure that their status as real estate profes-
sionals is readily apparent in their advertising, marketing,
and other representations, and that the recipients of all
real estate communications are, or have been, notified
that those communications are from a real estate profes-

sional. (Amended 1/08)

e Standard of Practice 12-1

Realtors® may use the term “free” and similar terms in
their advertising and in other representations provided

social media poliey
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that all terms governing
availability of the of-
fered product or service
are clearly disclosed at
the same time.
(Amended 1/97)

« Standard of Practice
12-3

The offering of premi-
ums, prizes, merchan-
dise discounts or other

inducements to list, sell,
purchase, or lease is
not, in itself, unethical
even if receipt of the
benefit is contingent on
listing, selling, purchas-
ing, or leasing through

(Ercksrags Name)

the Realtor® making
the offer. However, Realtors® must exercise care and
candor in any such advertising or other public or private
representations so that any party interested in receiving or
otherwise benefiting from the Realtor®’s offer will have
clear, thorough, advance understanding of all the terms
and conditions of the offer. The offering of any induce-
ments to do business is subject to the limitations and re-
strictions of state law and the ethical obligations estab-
lished by any applicable Standard of Practice. (Amended
1/95)

* Standard of Practice 12-4

Realtors® shall not offer for sale/lease or advertise prop-
erty without authority. When acting as listing brokers or as
subagents, Realtors® shall not quote a price different
from that agreed upon with the seller/landlord. (Amended
1/93)

* Standard of Practice 12-5

Realtors® shall not advertise nor permit any person em-
ployed by or affiliated with them to advertise real estate
services or listed property in any medium (e.g., electroni-
cally, print, radio, television, etc.) without disclosing the
name of that Realtor®'s firm in a reasonable and readily



apparent manner. This Standard of Practice acknowledg-
es that disclosing the name of the firm may not be practi-
cal in displays of limited information (e.g. “thumbnails”.
Text messages, “tweets”, etc.). Such displays are exempt
from the disclosure requirement established in the Stand-
ard of Practice but only when linked to a display that in-
cludes all required disclosures.

(Adopted 11/86, Amended 1/11)

« Standard of Practice 12-6

Realtors®, when advertising unlisted real property for
sale/lease in which they have an ownership interest, shall
disclose their status as both owners/landlords and as
Realtors® or real estate licensees. (Amended 1/93)

« Standard of Practice 12-7

Only Realtors® who participated in the transaction as the
listing broker or cooperating broker (selling broker) may
claim to have “sold” the property. Prior to closing, a coop-
erating broker may post a “sold” sign only with the con-
sent of the listing broker. (Amended 1/96)

« Standard of Practice 12-8

The obligation to present a true picture in representations
to the public includes information presented, provided, or
displayed on Realtors®’ websites. Realtors® shall use
reasonable efforts to ensure that information on their
websites is current. When it becomes apparent that infor-
mation on a Realtor®’s website is no longer current or
accurate, Realtors® shall promptly take corrective action.
(Adopted 1/07)

« Standard of Practice 12-9

Realtor® firm websites shall disclose the firm’s name and
state(s) of licensure in a reasonable and readily apparent
manner.

Websites of Realtors® and non-member licensees affiliat-
ed with a Realtor® firm shall disclose the firm’s name and
that Realtor®’s or non-member licensee’s state(s) of li-
censure in a reasonable and readily apparent manner.
(Adopted 1/07)

» Standard of Practice 12-10

Realtors®’ obligation to present a true picture in their ad-
vertising and representations to the public includes the
URLs and domain names they use, and prohibits Real-
tors® from:

1) engaging in deceptive or unauthorized framing of real
estate brokerage websites;

2) manipulating (e.g., presenting content developed by
others) listing content in any way that produces a decep-
tive or misleading result; or

3) deceptively using metatags, keywords or other devic-
es/ methods to direct, drive, or divert Internet traffic, or to
otherwise mislead consumers. (Adopted 1/07)

« Standard of Practice 12-11

Realtors® intending to share or sell consumer information
gathered via the Internet shall disclose that possibility in a
reasonable and readily apparent manner. (Adopted 1/07)

* Standard of Practice 12-12

Realtors® shall not:

1) use URLs or domain names that present less than a
true picture, or

2) register URLs or domain names which, if used, would
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present less than a true picture. (Adopted 1/08)

» Standard of Practice 12-13

The obligation to present a true picture in advertising,
marketing, and representations allows Realtors® to use
and display only professional designations, certifications,
and other credentials to which they are legitimately enti-
tled. (Adopted 1/08)

Article 15

Realtors® shall not knowingly or recklessly make false or
misleading statements about other real estate profession-
als, their businesses, or their business practices.
(Amended 1/12)

* Standard of Practice 15-2

The obligation to refrain from making false or misleading
statements about other real estate professionals, their
businesses, and their business practices includes the du-
ty to not knowingly or recklessly publish, repeat, retrans-
mit, or republish false or misleading statements made by
others. This duty applies whether false or misleading
statements are repeated in person, in writing, by techno-
logical means (e.g., the Internet), or by any other means.
(Adopted 1/10, Amended 1/12)

* Standard of Practice 15-3

The obligation to refrain from making false or misleading
statements about other real estate professionals, their
businesses, and their business practices includes the du-
ty to publish a clarification about or to remove statements
made by others on electronic media the Realtor® controls
once the Realtor® knows the statement is false or mis-
leading. (Adopted 1/10, Amended 1/12)



AUDIO/VIDEO SURVEILLANCE DISCLOSURE

With the proliferation of home security systems and
“smart home” devices such as a camera-enabled door-
bells, the chances that REALTORS® and Buyers will be
recorded as they view a home have greatly increased.

How REALTORS® are handling this issue varies
from state to state, based upon state law.

In Florida, for example, the law requires the consent
of all parties to record telephone calls or in-person con-
versations, including videotaped conversations that cap-
ture sound.

If a Seller has security cameras that also record any

conversations, i.e., have audio recording capabilities; all
parties must consent in writing to that recording.

With respect to video recording only, it is permissible
as long as written notice is clearly given on the premises
or the recording device is immediately obvious.

The Daytona Beach Area Association of REAL-
TORS® developed a disclosure form to help sellers and
buyers understand and comply with Florida law with re-
spect to home surveillance devices.

“SMART DEVICE” DISCLOSURE

As more houses become equipped with “smart home”

devices, REALTORS® need to be aware of the existence
of these devices for the protection of both Buyers and
Sellers. From knowing what devices convey with the sale
to understanding the security issues of these devices ,
REALTORS® need to be aware of best practices for both
Buyers and Sellers before and after the sale.

To help both Sellers and Buyers prepare for the tran-
sition in ownership of a property with “smart devices” con-
nected to the internet (“connected devices”), the Daytona
Beach Area Association of REALTORS® developed a
“Smart Device” Disclosure/Information form.

Since REALTORS® are not experts in these technol-
ogies, they should make no representations as to the
condition, fitness, or mechantability of any internet-
connected devices.

But best business practices for REALTORS® should

. Daytona Beach Area

ASSOCIATION OF REALTORS®

Audio-Video Surveillance
Disclosure

The following disclosure form is provided to help sellers and buyers
understand and comply with Florida law with respect to home
surveillance devices.

moge coutsyofasatman o Fresdigitahetsenet

»Florida law requires the consent of all parties to record telephane calls or in-person conversations, including
videotaped conversations that capture sound.

»-1f a Seller has security cameras that also record any conversations, i.e. have audio recording capabilites; all parties
must consent to that recording.

» With respect to video recording only, it is permissible as long as written notice is clearly given on the premises or the
recording device is immediately obvious.

Property Address:

For the Seller

[has [Jdoes not have a video or audio surveillance device/system
[[Jdoes [] does not capture audio

My property {check one)
My device/system (check one)

For the Buyer
I understand that | may be recorded during the time | am in the Seller’s property and consent to such recording.

Buyer Name (Print):

Buyer Signature:

Buyer Name (Print):

Buyer Signature:

Date:

Seller Name (Print):

Seller Signature:

Date:

Nate to Listing Agent: Please indicate the presence of a video or audio survelllance device/system in the MLS
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include use of this disclosure form.

For example, the form requests that no later than
closing, the Seller should provide Buyer with all system
passwords/user names for all connected devices that
convey as well as access and guest codes for home se-
curity systems, gates and garage door openers. It notes
that the Seller may re-set connected devices to factory
defaults and provide Buyer with default system pass-
words/user names for all connected devices as well as
home security systems, gates and garage door openers.
Once the sale has closed, Sellers should ensure that they
no longer have administrative or user access to these
systems to prevent from continuing to be billed for ser-
vices, and to prevent Sellers from continuing to have ac-
cess to such systems after the closing.

\ @gytoml Beack, Area

ASSOCIATION OF REALTORS®

y)

“Smart Device” Disclosure/Information

The following disclosure/information form is provided to help both sellers and buyers prepare for the
transition in ownership of a property with “smart devices” connected to the internet (“connected devices”).
REALTORS® are not experts in these and make no rep as to the condition, fitness, or
mechantability of any connected devices.

Property Address:

For the Seller

My property has the following connected devices (check all that apply):

[[JDoes not convey with sale
[[] Does not convey with sale
[[]Does not convey with sale
[[] Does not convey with sale
[[]Does not convey with sale
[[]Does not convey with sale
[[]Does not convey with sale

[[JConvey with sale
[[Jconvey with sale
[[Jconvey with sale
[[Jconvey with sale
[[Jconvey with sale
[[]convey with sale
[[Jconvey with sale

[[]Modems, gateways, hubs, access points
[]connected access for garage, locks, gates
[[JExternal keypads for garage, locks, gates
[]Thermostats, HVAC, energy systems
[C]Smart lighting systems

[JHome Security System

[C]Smart refrigerator

[Jother:

No later than closing, please provide Buyer with all system user names for all devices
that convey as well as access and guest codes for home security systems, gates and garage door openers. Or,
you may re-set connected devices to factory defaults and provide Buyer with default system passwords/user
names for all connected devices as well as home security systems, gates and garage door openers. Once the
sale has closed, ensure that you no longer have administrative or user access to these systems to prevent you
from continuing to be billed for services.

Seller Name (Print):

Seller Signature;

Date:




\ Daytona Beack Area

ASSOCIATION OF REALTORS®

SELLER NOTICE

has been notified via the listing agent (Brokerage)
and/or our Multiple Listing Service that the listing broker of your property has requested that offers
be delivered directly to you as opposed to being delivered to your agent.

In our attempt to comply with this request, we are delivering the attached paperwork directly to
you.

As a Transaction Broker in this transaction, we do not represent you (the seller). Our role in this
transaction is clearly defined in Florida Law and outlined in the attached “No Brokerage Relationship
Disclosure” form we are required to give to you. It is therefore inappropriate for our sales associate
to discuss strategy, assist you or advise you in any way on your options as a seller. Should you
need such assistance in evaluating this offer, we urge you to contact your listing agent or personal
legal counsel.

If you have any questions, you may contact the Florida Division of Real Estate at 850.487.1395
or online at http://www.myfloridalicense.com/dbpr/re/frec.html.

Thank you for your understanding of our situation. We hope that we will be able to bring this
transaction to a satisfactory conclusion to the benefit of all parties.

(Sales Associate)

Date:
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DAYTONA BEACH AREA ASSOCIATION OF REALTORS®, INC.

. Purchaser’s Disclosure of Status
REALTOR And/Or Prior Relationships SR

The undersigned Purchaser(s) hereby discloses the following:
Purchaser(s) Status

[ ]1am a licensed real estate agent in Florida or another state.
[ ] Tam NOT a licensed real estate agent in Florida or another state.

Purchaser(s) Relationships

[] I currently have a Buyer’s Representation/Exclusive Right to Represent Agreement with a licensed real estate agent in Florida or
another state.

Please explain:

[] I currently DO NOT have a Buyer’s Representation/Exclusive Right to Represent Agreement with a licensed real estate agent in
Florida or another state.

Purchaser(s) Prior Relationships
[] T have seen properties in the Greater Daytona Beach market with another licensed real estate agent in Florida.

Please explain:

[] T have NOT seen properties in the Greater Daytona Beach market with another licensed real estate agent in Florida.

NAME OF PURCHASER SIGNATURE OF PURCHASER DATE

NAME OF PURCHASER SIGNATURE OF PURCHASER DATE

20



m Daytona Beach Area Association of REALTORS®

o NOTICE OF REVOCATION
REALTOR

We hereby revoke the () offer () counteroffer dated

for the property located at between

(Owners) and (Purchasers)

Revocation was communicated originally ( ) inwriting () verbally to

on
(Name of Individual) (Date)

at (a.m.) (p.m.) Eastern Standard Time.

We consider the terms of the proposed contract to be null and void and the parties thereto are there-
fore released from any obligations thereunder.

Signed Signed

Date Time

© 2008 Daytona Beach Area Association of REALTORS®
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Seller MLS Exclusion Acknowledgment

REALTOR® DAYTONA BEACH AREA ASSOCIATION OF REALTORS®, INC.

OPPORTUNITY

Property:

The Daytona Beach Area Association of REALTORS® (“Association”) provides an MLS system in Volusia County, Florida. It is a
policy of the Association through the Multiple Listing Service rules that all residential property of 4 units or less including vacant
lots be placed in the MLS system.

The MLS system is an offer of cooperation and compensation to other brokers and is used to display listing information to brokers
and sales persons in Volusia county and other MLS participants throughout Florida. The information is also provided to the world
via the Internet through various vendors and REALTOR® members or other MLS participant web sites.

By signing below you have acknowledged and authorized the following:

I choose to exclude the property identified above from insertion into the MLS system
until . Until my property is in the MLS system, I understand
that neither the fact I am selling my property nor any information describing the
property will be available to other brokers or salespersons on the MLS system or
on those internet web sites to which the MLS supplies information.

I understand and agree that the broker with whom I signed a listing agreement may
or may not offer information, cooperation, or compensation to any other real estate

licensee.
Seller MLS Participant (Broker or Manager)
Date Date
Print Name Print Name

By

Signature Authorized signature
Print Name
Signature
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\ Daytona Leach Area

SSOCIATION OF REALTORS®

Audio-Video Surveillance
Disclosure

" The following disclosure form is provided to help sellers and buyers
- understand and comply with Florida law with respect to home
surveillance devices.

Image courtesy of basketman at FreeDigitalPhotos.net

P Florida law requires the consent of all parties to record telephone calls or in-person conversations, including
videotaped conversations that capture sound.

P If a Seller has security cameras that also record any conversations, i.e. have audio recording capabilities; all parties
must consent to that recording.

> With respect to video recording only, it is permissible as long as written notice is clearly given on the premises or the
recording device is immediately obvious.

Property Address:

For the Seller

My property (check one) [Jhas [ ]does not have a video or audio surveillance device/system
My device/system (check one) [[Jdoes [ ] does not capture audio

For the Buyer

| understand that | may be recorded during the time | am in the Seller’s property and consent to such recording.

Buyer Name (Print):

Buyer Signature:

Buyer Name (Print):

Buyer Signature:

Date:

Seller Name (Print):

Seller Signature:

Date:

Note to Listing Agent: Please indicate the presence of a video or audio surveillance device/system in the MLS
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/ \ )
) ASSOCIATION OF REALTORS®

“Smart Device” Disclosure/Information

The following disclosure/information form is provided to help both sellers and buyers prepare for the
transition in ownership of a property with “smart devices” connected to the internet (“connected devices”).
REALTORS® are not experts in these technologies and make no representations as to the condition, fitness, or
mechantability of any connected devices.

Property Address:

For the Seller

My property has the following connected devices {check all that apply):

[ ] Modems, gateways, hubs, access points [ ]Convey with sale [ ] Does not convey with sale
[ ]Connected access for garage, locks, gates [ ]Convey with sale [ ] Does not convey with sale
[ ]External keypads for garage, locks, gates [ ]Convey with sale [ ] Does not convey with sale
[ ]Thermostats, HVAC, energy systems [ ]Convey with sale [ ] Does not convey with sale
[ ]Smart lighting systems [ ]Convey with sale [ ] Does not convey with sale
[ ]Home Security System [ ]Convey with sale [ ] Does not convey with sale
[ ]Smart refrigerator [ ]Convey with sale [ ] Does not convey with sale
[ ]Other:

No later than closing, please provide Buyer with all system passwords/user names for all connected devices
that convey as well as access and guest codes for home security systems, gates and garage door openers. Or,
you may re-set connected devices to factory defaults and provide Buyer with default system passwords/user
names for all connected devices as well as home security systems, gates and garage door openers. Once the
sale has closed, ensure that you no longer have administrative or user access to these systems to prevent you
from continuing to be billed for services.

Seller Name (Print):

Seller Signature:

Date:
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“Smart Device” Disclosure/lInformation -2-

For the Buyer

REALTORS® are not experts in connected device technologies and make no representations as to the condition,
fitness, or merchantability of any connected devices.

Once you have taken possession of your new property, please review the following checklist to help maximize
your security and protect your privacy:
[] Obtain confirmation from Seller(s) and vendors that Seller(s) no longer have administrative or user access

to any connected device that conveyed with the sale.

[]Submit change of ownership and contact information to device manufacturers and service providers to
ensure you receive security updates and manufacturer notifications.

[ ] Update and modify all system passwords and user names upon taking possession of your new property.

[ ] Review devices’ warranty and technical support policies. Consider disabling / replacing devices no longer
supported by the vendor.

[ ] Review the configuration, privacy and data sharing settings for all devices and modify to your preferences.

[ ] Run updates and contact manufacturers to confirm devices are patched with the latest software and
firmware.

[ ] Reset access and guest codes for home security systems, gates and garage door openers.

[ ] Reset access codes for all other connected devices.

Buyer Name (Print):

Buyer Signature:

Buyer Name (Print):

Buyer Signature:

Date:
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Pathways to Professionalism

While the Code of Ethics and Standards of Practice of the National Association establishes objective, enforceable ethical
standards governing the professional conduct of REALTORS®, it does not address issues of courtesy or etiquette.
Based on input from many sources, the Professional Conduct Working Group of the Professional Standards Committee
developed the following list of professional courtesies for use by REALTORS® on a voluntary basis. This list is not all-
inclusive, and may be supplemented by local custom and practice.

I. Respect for the Public
1. Always follow the “Golden Rule”.
2. Always respond promptly to inquiries and requests for information.
3. Schedule appointments as far in advance as possible; call if you are delayed or must cancel an appointment.
4. Always schedule property showings in advance.
5. If a prospective buyer decides not to view an occupied home, promptly explain the situation to the listing broker or
the owner.
6. Communicate with all parties in a timely fashion.
7. Enter listed property first to ensure that unexpected situations, such as pets, are handled appropriately.
8. Leave your business card if not prohibited by local rules.
9. Never criticize property in the presence of the owner.
10. Inform sellers that you are leaving after a showing.
11. When showing an occupied home, always ring the doorbell or knock before entering. Knock before entering any
closed room.
12. Present a professional appearance at all times; dress appropriately and have a clean car.
13. If the seller is home during a showing, ask their permission before using the telephone or bathroom.
14. Advise the clients of other brokers to direct questions to their agent or representative.
15. Communicate clearly; don’t use jargon not readily understood by the general public.
16. Be aware of and respect cultural differences.
17. Show courtesy and respect to the general public.
18. Be aware of and meet all deadlines.
19. Promise only what you can deliver and keep your promises.

Il. Respect for Property
1. Be responsible for visitors to listed property; never allow buyers to enter property unaccompanied.
2. When the seller is absent, be sure to turn off lights, shut windows, and lock doors after a showing.
3. Tell buyers not to smoke in listed property.
4. Use sidewalks; if weather is bad, take off shoes and boots inside property.
5. When a property is vacant, check that heating and cooling controls are set correctly and check the outside of the
property for damage or vandalism.

lll. Respect for Peers
1. Call the listing broker to report the results of any showing.
2. Notify the listing broker immediately if anything appears wrong with the property.
3. Notify the listing broker if there appears to be inaccurate information on the listing.
4. Share important information about a property, including the presence of pets; security systems; and whether
sellers will be present during the showing.
5. Show courtesy, trust and respect to other real estate professionals.

Reprinted from the National Association of REALTORS®
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